Anti-Racial-Placement Decisions May Be a Hidden Treasure for Affirmative Action Supporters
The United States Supreme Court closed its 2006-2007 term with a ruling that dissenters claim threatens the promises of integration made in Brown v. Board of Education. In the latest ruling, Parents Involved in Community Schools v.  Seattle School District No. 1, a five-member majority found that student assignment plans that used race as a deciding factor in Seattle, Washington and Louisville, Kentucky were
unconstitutional. However, the decision was sharply divided, and the 183-page opinion neither eliminates race as a factor in public education nor reverses the Court's commitment to integration as promised in Brown. In reality, it may have latently furthered aggressive affirmative action.

In the last decade, Seattle and Louisville school districts voluntarily implemented student placement plans aimed at maintaining a "racially integrated environment." Although Supreme Court precedent states that school districts may use race as a factor in eliminating the vestiges of prior segregation, such plans must be narrowly tailored to serve a compelling government interest (also known as strict scrutiny).

Roberts, Scalia, Thomas, and Alito stated that neither the governmental interest nor the tailoring of the Seattle and Louisville plans were sufficient to survive strict scrutiny. Kennedy joined this plurality stating that the plan was insufficiently narrow but distinguished himself in a separate opinion regarding the legitimacy of the governmental interest. Breyer, Stevens, Souter, and Ginsburg dissented on all points stating that the plans were sufficiently narrowly tailored and served a compelling governmental interest. Thus, with Kennedy in the middle, the decision presents one five-member majority ruling that the plans were not narrowly tailored and a different five-member majority ruling that diversity in education is a compelling governmental interest. 
However, since failure of either prong nullifies the action in question, the ruling will be published 5-4 invalidating the schools' plans.  Seattle and Louisville voluntarily implemented integration under no governmental mandate to do so. Seattle was never under such an order, and Louisville was released from a desegregation decree in 2000. Based largely on this context, the Roberts plurality found that, although integration plans may be valid in battling de jure segregation and the vestiges thereof, alleviation of de facto segregation is not a compelling government interest. It is on this point that Kennedy dissented from the majority stating that the Roberts plurality was too dismissive of schools' needs to consider racial balancing in placement.
Kennedy stated, "A compelling interest exists in avoiding racial isolation, an interest that a school district, in its discretion and expertise, may choose to pursue. Likewise, a district may consider it a compelling interest to achieve a diverse student population." As Breyer, Stevens, Souter, and Ginsburg agreed with Kennedy on this point, a majority of the current court unequivocally stated that active avoidance of racial isolation is a compelling governmental interest, regardless of the reason for racial discrepancies.
While dissenters lamented the decision as a grave offense to Brown, the non-ruling majority made a bold statement in favor of diversity for the sake of diversity; this differs greatly from diversity meant to remediate past segregation. No distinction was drawn between de jure and de facto segregation, and this majority found that racial isolation should be avoided in any situation. This statement pre-emptively clears the governmental interest prong of the strict scrutiny test for race-conscious placement and admissions programs in the future.
The crude tailoring of the Seattle and Louisville plans proved fatal in this instance, but had the plans considered other methods of integration – lotteries, redistricting – it is possible that the Court would have found the plans constitutional in spite of no evidence of involuntary segregation.
While most have focused on the Roberts plurality's arguments for a "colorblind" system, the majority of the Court seeks no such arrangement and is willing to grant broad discretion to schools wanting to base admissions in part on race. Although using race as a dispositive factor in admissions and placement is still unconstitutional, this decision further elevated the role that race may play in future admission and placement plans.
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